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UNITED STAT &S DISTRICT COURT 


SOUTHERN DISTRICT OF Niw YORK 


HIDROCARBUNOS Y D&RIVADOS, C.A-,» 
Plaintiff, 


- against - 75 Civ. 463 (C iS) 
PROPOSED ORDLR 


NER&US SUIPPING, S.A, and 
OF CONSOLIDATION 


COMPANIA “ESPANOLA De PeTROLLOS,C. A.» 


Defendants. 


SOS en Seen oo sees eeseneee -~awenee 


On mec‘ton of plaintiff to stay the arbitration between 


the defendants pending the outcome of the arbitration between 


plaintiff ond defendant Nereus Shipping, S.A.. affidavits 


and memoranda having been gubmitted, hearings having been duly 


held, due deliberations having been had thereon, and it appear- 


ing from all the proceedings herein that the two arbitrations 


involve common questions ‘of law and fact and that consolida- 


tion will prevent any prejudice to altaer party which would 


result from the order of those arbitrations and consolida- 


tion will reduce cost and delay, it is 


ORDERED, that the two said arbitrations are hereby 
consolidated for all purposes and all claims of the three partics 


shall be heard in said consolidated arbitration before one panel 


of arbitrators; and it is further 


ORDERED, that the arbitration panel who shall hear all 


claims shall consist of five members of whom one shall be 
chosen by plaintiff, one shall be chosen by defendan! Nercus 
Shipping, S.A... one shall be chosen by defendant Compania 
Espanola de Petroleos, C.A. and those three Go chosen. shr’t 
chose the remaining two arbitrators, and it is further 
ORDSKiD, that a copy of this order be served upon the 
arbitrators appointed in the arbitration previously pending 
between plaintiff and defendant Nereus Shipping, 3. As. and those 
appointed in the arbitration previously pending between defendant 
Nereus Shipping, S. A. and defendant Compania Espanola de 


Petrolecos, C. A. 


Dated March » 1975. 


epee ener 


District Judye 


Ss 3 
UNITi:D STAT iS DB Taicr COURT 


SOUTHERN DISTRICT Or NEW YOuK 


HIDROCAKBUROS Y DURIVADOS, C.A.. 


Plaintiff, 
15 Civ. 463 (C ~~) 


- against - 


PROPOS UD ORD 


NEKEUS SHIPPING, S.A. and 
OF CONSOLIDATION 


COMPANIA cSPANOLA D& PETROLEOS,C.As. 


Defendants. 


Pe eT EP aah ici talline 


On motion of plaintiff to stay the arbitration between the 


defendants pending the outcome of the arbitration between plaintiff 


and defendant Nereus Shipping, S.A,, affidavits and memoranda 


having been submitted, hearings having been duly held, duc 


deliberatiors having been pad thereon, and it appearing from all 


the proceedings herein that the two arbitrations involve common 


queaticns of law and fact and that consolidation will prevent any 


prejudice to either party which would result from the order of 


those arbitrations and consolidation will reduce cost and delay, 


it is 


ORDERED, that the two said arbitrations are hereby 


consolidated for all purposes and all claims of the three parties 


shall be heard in said consolidated arbitration before one panel 


heer 


| of arbitrators; and it is further 
| ORD: uD, that the arbitration pancl who sha. | 


| 
I all claimns shall consist of Professor Andreas I. Lowenfcld, 


Mr. Lloyd C, Neison and ; and it ie further 


ORDERED, that a copy of this order be served upon the 
arbitrators appointed in the arbitration previously pending between 
plaintiff and defendant Nereus Shipping, S..4, and those appointed 
inthe arbitration previously pending between defendant Nercus 
Shipping, S.A. and defendant Compania ispanola de Petrolcos, 


gr Ae 


D:ted March go Sees 


District Judge 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


HIDROCARBUROS Y DERIVADOS, C.A., 
Plaintiff, 
-against- 75 Civ. 463 (CES) 


NEREUS SHIPPING, S.A. and 
COMPANIA ESPANOLA DE 
PETROLEOS, S.A., 


Defendants. 


MEMORANDUM IN SUPPORT OF 
PROPOSED ORDER OF CONSOLIDATION, 


DoNOvAN, DONOVAN, MALOOF & WALSH 
DAVID L. MALOOF, Esq., Attorneys and Counscllors-at-Law 
Of Counsel. 161 William Street, New York, N. Y. 10038 


— 


Telephone: (212) 964-3553 


2 ee 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


HIDROCARBUROS Y DERIVADOS, C.A. 
Plaintii:, 
- against - : 75 Civ. 463 (CLS) 
NEREUS SHIPPING, 5.A. and 
COMPANIA LSPANCLA DE 
FETROLEOS, S.A. . 


Defendants. 


MEMORANDUM IN SU PPORT 
OF PROrOSED ORDER OF 
CONSOLIDATION 


WO ee ee 
STATEMENT 


The sida hercin arise out of a certain charter party 
entered into between the plaintiff in this action, Hidrocarburos Y¥ 
Derivados, C.A. (hereinafter HIDLCA) and one of the defendants here- 
in, Nereus Uhipping. S.A. (hereinafter NLNE 1$).. This charter party 
wag for a period of three ycars and basically involved the carriage of 


| petroleum products by Tideca in various ships owned, managed or 


otherwise controlled by Nereus. The charter party contained a claus: 


calling for arbitration in the event of a dispute between the partics. 


During the period of the charter party Hideca began sclling 
certain petroleum products to the other named defendant herein, 
Compania Espanola De Petroleos, C.A- (hereinafter CEPSA). 
Apparently at the instigation of Nereus, Cepsa guaranteed the perform- 


ance of Hideca unde ‘e charter party. 


In June of 1972, a dispute arose between Hideca and Nereus 


over <he withdrawal of a certain vessel nominated by Nereus and 
accepted by Hideca, and subsequently over the allegzd late payment 
of charter hire by Hideca. Wercus cancelled the charter party and 
Hideca called for arbitration under its terms. Hideca and Nereus 
each appointed an arbitrator as called for in the arbitration clause. 
However, these two appointed arbitrators could not agree on a third 
neutral arbitrator and to date the arbitration has not proceeded further. 
During this period, Nereus sought to comypcl Cepsa to 
arbitrate under the terms of the arbitration clause of the charter party 
between Eideca and Nereus because of Cepsa's guaranty. Cepsa 
declined to arbitrate and refused to appoint an arbitrator. Under the 
provision of the arbitration clacse lhercus appointed its own arbitrator 
and u second arbitrator when Cepsa refused to appoint one, Thi ss two 
appointed arbitrators appointed a third. JTlaintif{f herein, Dideca 


has brought a motion to stay the arbitration of Cepsa and Nereus, 
pending the outcome of arbitration between Hideca and Nereus, on 


several grounds. 


POINT I 


THIS COURT NAS FULL FOWER 

IN ITS DISCRETION TO ORDER 
CONSOLIDATION OF ARLITRATION 
PROCEEDINGS WHERE COMMON 
QUESTIONS OF LAW OR FACT 


EXIST 


The primary issue at this time is whether the arbitration 


proceedings presently pending between Hideca and Nercus and between 


Cepsa and Nereus may be consolidated and permitted to proceed with 


all three parties represented before a single arbitration panel. 


By virtue of Rule 42 (a) of the Federal Rules of Civil 


4 Procedure (hereinafter FRC}; such consolidation is allowed and is 


in fact encouraged. 


Rule 42 (a) states: 


"when actions involving a common 
question of law or fact are pending before 
the court, it may order a joint hearing 

or trial of any or all the matters in issue 
in the actions; it may order all_ actions 
consolidated; and it ruay make such 
orders concerning proceedings therein 

as may tend to avoid unnecessary costs 
or delay." (emphasis added) 


-4 rule confers on the District Courts broad powers, 


; whether at the request of a party or on its own initiative, to con3olidat 


eauses where such consolidation rnay facilitate the administration of 


| 
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justice. This point was recognized in Ellerman Lines Limited v. 
Atlantic & Gulf Stevedores, Inc. (C A Pa. 1964) 339 F 2d 673, cert. 
den. 382 U.S. 812, 86S. Ct. 23, 15 L. Ed. 2d 60. 
That Rule 42 (a) applies to arbitration proceedings is 
further emphasized in Rule 81 (a) (3) FRCF. 
Rule 81 (a) (3) states: 
"In proceedings under Title 9, 
U.S.C., relating to arbitration 
wee, these rules apply only to the 


extent that matters of procedure 
are not provided for in those 


statutes.cce « 

The Federal Arbitration Act, Title 8, U.S.C. is silent on 
the issue of consolidation; therefore the FRCP and in particular 
Rule 81 (a) (3) and 42 (a) apply. 

The application of the FRCP to arbitration was recognized 
in the case of Robinson v. Warner (DC RL 1974) 370 Fed. Supp. 928 
whe:2 consolidation was allowed. 

Nor is this an isolated incident. Consolidation has been 
allowed in both Federal and State Courts in recent ycars. 

In New York State Courts, consolidation of arbitration has 


been allowed in Viro Corporation (I..arship Corp. of Monrovia), 26 


NY 2d 157 (1970) and in the Tiatter of Symphony Fabrics, 12M Y¥ 2d 


409 (1063). 


a rr _——= 


Federal Courts in New Yor have also permitted consolida- 
tlon of arbitrations. See Lavino Shinning Company v. Santa Cecelia 
Company S.A. and Achille Lauro Armatore (SD NY 1972) 1972 ANC 
2454 (not officially reported) and Latter of Arbitration between 
Chilean Nitrate and Iodine Sales, etc. and Intermarine Corp., ct al. 
(SD NY 1971) 1972 AMC 2460 (not officially reported), 

Even in Showa Shipping Co. Ltd. v- A/B Fellis and 


Compania Naviera Asiatic S.A. and “eatrain Lines, Inc. Guaréntor. 


(SD NY 1972) 1972 AMC 2458 (not offically reported), the discreticn- 
ary one of the Court to order consolidated arbitration was recogniz- 
ed. Consolidation in that case ae denied, not because the Court 
could not order it, but because of prejudice which would have result- 
ed to one of the parties therein had consolidation been allowed. 

It is recognized that there must be a common question of 
law and fect and prejudice must not result to one of the parties. How- 
ever, it is argued that the issue presently before the Court is one of 
common question of law and fact and consolidation will not prejudice 
any of the parties. 

On the contrary it is argued that if consolidation is not 
allowed, prejudice will result to th ~arties, especially Hideca. 

The basic issue in dispute is the allegedly lute charter 
hire payments by Tiideca which herecus considered a breach of con- 


Pearce es 


tract and subsequently caused them to cancel the contract. Cepsa's 

only ree’ connection is that they may be liable under their Guaranty 

Rond to Nereus if the dispute between Nereus and Hideca Is resolved 
in favor of Nercus. The question common to both arbitrators is the 
conduct of Nereus and Hideca under the charter party. 

Hideca stands to be prejudiced if consolida*ion is not allowed 
particularly since there ig the possibility of inconsistent results in the 
arbitration awards which could conceivably exonerate Hideca of any 
wrong doing but leave Hideca liable to Cepsa should the arbitrators 
of the Cepsa/Nereus arbitration find for Nereus. 

There is precedent to allow consolidation and in those cases 
where there is a common question of law or fact existing, consolidation 
is favored as a matter of convenicnce and economy of administration. 

The facts of this case clearly call for the application of the 
Court's discretionary powers. AS the Court in the Lavino case, SUpras 
said: "To permit the arbitration to be conducted separately would 
only have the effect of delaying the speedy determination of the question 
and of frustrating the very purpose of the arbitration clauses contained 
in the charter party.'' The parties can best resolve their dispute by 


presenting it toa single consolidated panel. 


CREE eee Sere 
: a Se 


PORT Il 


IT IS WITUIN Tit 2 DISCH ETION OF Till 

COURT TO OUDL8 Tia TYP 2 OF Aue 

EBITAATION PAM -b TO Tis CONV LN WD. 
Rule 42 (a) FACP, as stated in Point I, applies to arbitra- 
tion procecdings and that rule allows the Court to ''... make such 
orders concerning proceedings therein as may tend to avoid un- 
necessary costs or delay. 4 
Plaintiff subraits that the Court has the power to order the 
type of arbitration panel to be cpnvened. 


tn the Chilean Nitrate case, SUDTOs the Court, in providing 


for consolidation, also provided for the making of all other requisite 
provisions which were needed. 

One metinod of appointrnent is seen in the Memoranda deci- 
sion of Justice Gellincff of the New York State Supreme Court, in 


the case of Showa Shingins COs, Ince Ve “ribs A/S Annes, Cctce 


(submitted herewith as Jxhibit A). In that case the Court allowed 
each party to appoint onc arbitrator and the three appointed ar- 
bitrators selected two neutral arbitrators. 

Alternatively, as in the Laviso case, Bint, ONC of the 


partic 3 yitived appointment of aa aroitrator upon consolidation, 


Cn eens 


and the remaining two parties cach appointed an arbitrator, the 


two of whom selected a third neutral arbitrator. 


Again, alternatively the Court could have Hideca and 


Cepsa appoint just one arbitrator and Nereus appoint one; those 


two to appoint a third. Then the consolidated arbitration will be 


heard before the three arbitrators. 


POINT II] 


The sien ym pe iat OF Till AQHITRA- 
TIONS LY Tis.2 COUNT WOUL D NOT CAUSi 
UNN CC CSSANY COS ot i D.cLAY. 


Vs 
OQ. 

With the exception of Cepsa the parties have each norni- 
inated at least one arbitrator, Should the arbitrations be con- 
solidated, Hideca need only confirm the presently appointed 
arbitrator, Nereus need only select one of the two appointed by 
it and Cepsa can either waive its appointment or be directed to 
esnates an arbitrator. 

With regard to the possibility of an appeal from an order 
of consolidation, an order granting consolidation is a nonappceal- 
able interlocutory order and is not within that class of ogo 
locutory orders made eppealable by 25 U.S.C. §1292, I bat lds Ve 
Chrysler Corp., 324 F, 2d 373, 374 (3re Cir. 1953); 9 Moore's 
Federal Practice Par. 110,13 Jé} (1973). Nor te there an appeal 
by virtue of 20 U.S.C. $1222 (a) (3) which in general provides that 
an order disraissing a claim on the merits is appealable but a 


procedural order such as consolidation is not appealable by virtue 


of §1292 (a) (3). 9 Mioore's Federal Practice Par,110.19 [3], 
meric: ve. Lambert, 167 F. 2d 786 (th Cir, 1951). 
Nereus! threat to take an appeal is therefore without 


meaning. 


— a ——— 


TLIS COURT SUOGULD CRDER TUS CONSOLIDATION 
OF TH ARTPITRATIONS BETWEEN HIDROCARBUNOS 
Y DERIVADOS, C.A. AND N&RLUS SUIPPING, S.A, 
AND BTW elN NUREUS SHIPPING, S.A, AND CO:i- 


PANLA ESPANOLA Dé PLTROLAOS, C.A. 


Respectfully submitted, 
DONOVAN, DONOVAN, MALOO? & WALSH 
and 


Art > >» RS - , 
BAK uit & bh Sapa’ eNZls 


Co-counsel for Plaintiff 


DAVID i. MALOOF, #22, 
Cf Counscl 


' 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ila ai ee Se a ee OR 
HIDROCARBUROS Y DERIVADOS, C.A. 
Plaintiff, 


* 


- against - 75 Civ. 463 (C.E.S.) 


NEREUS SHIPPING, S.A. and Proposed Order 
COMPANIA ESPANOLA DE PETROLEOS, S.A+, 


Defendants. 


in Giese BEE oe US oe a el na inane: ee a 


1. Plaintiff ("Hideca") moved on February 7, 1975 
for a temporary restraining order to be followed by a pre~ 
liminary injunction restraining an arbitration between defendants 
Nereus Shipping, S.A. ("Nereus") and Compania Espanola De 
sie eshais Balk ("Cepsa") under Addendum No. 2 of Contract of 
affreightment @ated January 27, 1971 ("Charter"). 

2. By the decision of this Court dated December 18, 
1974 entitled "Compania Espenola De Petroleos, S.A. v. Nereus 
Shipping, S.A.", 74 Civs 5102, it was held that under Addendum 
No. 2 of the Charter "Cepsa has consented to arbitrate disputes 
once it has been notified by Nereus of any default by Hideca". 

3. The arbitration panel in the Nereus ~ Cepsa arbi- 
tration tas been properly appointed in accordance with the pro- 
visions of the Arbitration Agreement between those parties and 
consists of Mr. Lloyd C. Nelson, Mr. Manfred Arnold and Mr. 
Jack Berg. 

4. The separate Arbitration Agreements between 
Nereus and Cepsa, and between Nereus and HWidec: respectively 


provide for arbitration before a panel of three (3) arbitrators. 


° $19 


psa under the 


With respect to the disputes between Nereus and Ce 


Charter which arose prior to July 24, 1974, (the date on which 


Nereus invoked the provisions of Ada@endum No, 2 between Nercus 


and Cepsa), each party has nominated an arbitrator. Nereus 


has appointed Mr. Lioyd C. Nelson and Hideca has appointed 


Professor Andreas F. Lowenfeld, and a petition for the appoint- , 


ment of a third arbitrator in the Nereus ~ Hid@eca arbitration 


is pending before this Court in 75 Civ. 464. 


5. There is a serious question of law whether this 


Court can issue an injunction in an admiralty action to restrain 


the Nereus - Cepsa arbitration at the request of Hideca, wo is 


not a party to said arbitration. In Schoenamsgruber_ V. Hamburg 


Americen Line, 294 U.S. 454, 79 L.Ed. 989 (1935), the Supreme 


Court held, in part, as follows: 


"While ‘courts of admiralty have capacity to apply 
equitable principles in order the better to attain 
justice, they do not have general equitable ju: isdiction 
and, except in limitation of liability proceedings, they 
do not issue injunctions." 


In Moran Towing & Transportation CO. V- United States, 290 F. 


2a 660 (2a Cir. 1961), the Court held, in part, as follows: 
er of admiralty to issue injunctions appears 
deny any power 


"The pow 
to be circumscribed; some authorities 
except in limitation proceedings eee, 


Nereus, which is the party to the two separate Arbitration 


Agreements, has opposed plaintiff's motion for an injunction 


and based on the foregoing Plaintiff's motion for a restraining 


order and injunction is denied. e 


6. During argument on Plaintiff's motion it was 


suggested by Hideca and by Cepsa that the Court might order a 


consolidation of the Nereus ~ Cepsa 


Hideca arbitration before a single arbitration panel consisting 


arbitration with the Nereus ~ 
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of five (5) arbitrators. This suggestion was opposed by Nereus 
and each separate Arbitration Agreement between Nereus and Ccepsa 
and between Nercus and Wideca provides for arbitration before 


a panel of three (3) arbitrators. The role of the Courts under 


the Federal Arbitration Act, 9 USC §1 et sec. is to enforce f 


the Arbitration Agreement made by the part. -s and not to make 

a new agreement for them. See, Greenwich Marine, Inc. VS- 

S.S. Alexandra, supra; Instituto Cubano De FEstablizacion Del 
Azucar vs. T/V Golden West, 1956 A. M. C- 704, 128 F. Supp: 754 
(S.D.N.¥., 1955), aff'd, 1957 A. M. C- 1481, 246 F. (2a) 802 

(2 Cir., 1957). cert. denied, 355 U.S. 884, 1958 A. M. C- 247 
(1957); Industria E. Connereio De Minerios vs. Nova Genuesis 
Societa, 1959 A. M. C- 1552, 172 F. Supp- 569, aff'd, 1963 A- 
M. C. 109, 310 F. (2a) 811 (4 Cixr-, 1962); A/S Ganger Rolf vs. 
Zeeland Transportation, Ltd., 1961 A. M- c. 988, 191 F. Supp. 


Zeeland Transpo**——————— 


359 (S.D.N.Y., 1961); also, Prima Paint Corp. VS- Flood & 
Conklin Mfg. CoO-,r 380 U.S. 395, 405 (1967); Matter of Rederi 
(‘pow Chemical Company and Ano.), 1969 A. M- c. 485, 31 A. D- 
(2a) 372 (decided March 11, 1969). 

7. In those cases where a court has ordered con- 
solidation of two arbitrations, the party seeking consolidation 


has been the ore who was 4 party to each agreement to arbitrate 


and therefore to each arbitration. Moreover, the party seeking 


consolidation has agreed to waive the appointment of an arbitrator 


so that the other two parties have each selected one arbitrator 


and those two have appointed the third. See Lavino shipping Co- 


vy. Santa Cecilia Co. anda Achille Liuro-Armatore, 1972 AMC 


2454 (SDNY 1972) where the Court held, in part, as follows. 


| 
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"The petition (i.e. of Lavino) to compel a 
consolidated arbitration is granted. Cecilia has 
appointed Mr. Lloyd C. Nelson as its arbitrator, and 


Lauro, Mr. Peter Siebel, Jr. Lavino has expressed 
its willingness to waive its right to appoint an 
arbitrator. I hereby order that the consolidated 


arbitration be submitted to Messrs. Nelson, Siebel 
end a third arbitrator to be appointed by them." 


8. Nerevs, which is the only party bound by the . 
two seprrate Arbitration Agreements, has opposed consolidation. 
The arbitration panel in the Nereus ~ Cepsa arbitration is 
completed. There is no authority for this Court to order re- 
moval of any of the arbitrators, who were properly appointed 
pursuant to the terms of the Arbitration Agreement between 
Nereus and Cepsa, or to change the agreements of the parties and 
order a consolidatec arbitration before five (5) arbitrators or 
before a different panel. 

- 9, With respect to the petition for the appointment 
of a third arbitrator in the Nereus - Hideca arbitration, 75 
Civ. 464, the Court hereby appoints Mr. Jack Berg to act as 
the third arbitrator. 

10. Addendum No. 2 provided “that should Hideca default 
in the payment or performance of its obligations" under the 
Charter, Nereus could invoke the terms of Addendum No. 2 and 
by notice call upon Cepsa to perform the balance of the Charter. 
However, Addendum No. 2 also provided that Cepsa's liability 
would be for the further performance of the Charter and it was 
not a guaranty of payment of sums due from Hideca to Nereus. 

To the extent that there are common questions concerning the 
default of Hideca under the Charter, the hearings of the Nereus 
- Cepsa arbitration before the panel] of Messrs. Berg, Arnold 
and Nelson and the hearings of the Nereus - Hideca arbitration 


before the panel of Messrs. Perg, Lowenfeld and Nelson, are to 


| 
| 
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be conducted concurrently. However, the deliberations of the 
separate arbitration panels shall be separate. It is recognized 
that a situation can arise where the Nereus ~ Cepsa arbitration 
could decide that Addendum No. 2 was propecly invoked by Nereus 
because Hideca was in default in the payment/or performance of 
the Charter, even if the Nereus - Nideca arbitration were to 
deny Nereus @” affirmative award based on the claims and 


counterclaims in such arbitration. 


pated March , 1975 
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6-7 FILELLINON STRCET 


February 26 : 1975 TELEPHONE: 452-6601,0 


TELEX: 21-3205 


Honorable Charles E. Stewart 
United States District Judge 
Southern District of New York 
Foley Square 

New York, New York 


Re: HIDECA 
Ve 


NEREUS and CEPSA 
75 Civ. 464 


Dear Judge Stewart: . 


Further to the conference in your chambers on 
February 21, 1975, I am enclosing herewith a copy of the 
Memorandum Decision of Judge Gellinoff of the New York 
Supreme Court in the matter of Showa Shipping Co., Inc. v. 
Skibs A/S Agnes dated January, 8, 1975. I also enclose a 
copy of the petition in the case. As you can see, Judge 
Gellinoff£ ordered that under similar circumstances a five 
member arbitration panel would be appointed. I have re- 
viewed the briefs of counsel in the Showa case and this 
alternative was apparrently neither briefed nor suggested 
by counsel. 


lad 
> 


Although there is no formal motion before you 
to consolidate the arbitration proceedings, such an al- 
ternative may well be a practical solution to the pending 
litigation which has little bearing on the merits of the 
ultimate liability of the partics. 


Honorable Charles E. Stewart -2- February 26, 1975 


In recent years, the various Judges of this court 
have ordered consolidations where appropriate. I enclose 
herewith a bric£ memorandum setting fourth those cases. 


As you know, the hearing before you on February 21, 
only considered the motions of Hideca for appointment of a 
third arbitrator (75 Civ. 263) and to stay the pending 
arbitration between Nereus and _CEPSA_ (75 Civ. 264). At- 
though Burke and Parsons served opposing papers on February 19,. 
1975, on Baker & McKenzie, and on Donovan, Donovan, ‘Maloof & 
Walsh as co-counsel for Hideca, we were not served until 
Monday, February 24. We, therefore, intend to reply to the 
papers of Burke & Parsons in time for the hearing before 
you on March 5, 1975. 


With all due respect to your Honor, we consider 
your opinion in the CEPSA v. Nereus case (74 Civ. 5102) 
to be erroneous and we have taken an appeal therefrom. 
Burke & Parsons moved to dismiss the appeal and the Court 
of Appeals ordered that it be referred to the panel that 
will hear the appeal in April. 


However, at the conference of March 5, perhaps 
all procedural issues could be resolved. 


Sincerely yours, 


** patrick V. Martin 
PVM/em 
Enc. 
cc. Baker & McKenzie 
(Attn.: Ms. Janna Bellwin) 


Burke & Parsons 
(Attn.: Thomas A. Dillon, Jr., Esq.) 


Donovan, Donovan, Maloof & Walsh 
(Attn.: David Maloof, Esq.) 
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MEMORANDUM ON 
CONSOLIDATION OF ARBITRATION PROCEEDINGS 


Re: Hideca/Nereus COA 
January 27, 1971 


CEPSA Guaranty 
June 24, 1971 


UE EEE EERE 


In recent years the Federal and State courts have 
ordered the consolidation of arbitration proceedings. 

The leading case is Vigo Corporation (Marship Corp. 
of Monrovia) 26 N.Y. 2d 157 (1970). In that case, the Court 
of Appeals held that where there are common questions of 
law of fact consolidation will be ordered in disputes 
between a Vessel sniiaaes a Time Charterer and a Voyage 
Charterer, involving two separate Charter Parties. See also 
‘Matter of Symphony Fabrics, 12 N.Y. 2d 409 (1963), where the 
Court of Appeals ordered a consolidation of disputes before 
the American Arbitration Association. 

A eset tax result has been reached in the Federal 
court; Robinson v. Warner, 370 F. Supp 828 (D.C.R.1. 1974); 
Chilean Nitrate & Jodine Sales v. Inter Marine Corp., 1972 
AMC 2460 (S.D.N.Y. 1972) (not officially reported). 

However, where prejudice may result to one of the 
parties or there were not common questions of fact and law 
consolidation was not ordered Showa Shipping, Co., Ltd. Vv. 


A/S Bellis and Compania Naviera Asiatic S.A., et.al. 
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1972 AMC 2458 (S.D.N.Y. 1972) (not officially reported). 
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Since §81(A) (3) of the FRCP makes the Federal 
Rules applicable to Title 9 seneasabnns: the courts will 
apply similar considerations and standards as are applicable 
to any motion to consolidate proceedings under Rule 42 of the 
FRCP. See also DONKA ON COMMERCIAL ARBITRATION, 1968,-§27.02 
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